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No Child Left Behind Reauthorization Likely Postponed.

The No Child Left Behind Act, which has resulted in major changes in the regular education system, is scheduled for Reauthorization in this session of Congress.    There has been widespread dissatisfaction with the operation of the law, with many different groups opposing aspects of its operation.  It was anticipated that reconsideration of the law may have lead to major changes in how it operated, but also that there would be enormous controversy and conflict among the various interest groups during the Reauthorization process.    As a result of the shift in control of the Congress and the desire of both parties to avoid a no-win situation in which some of the interest groups involved would be dissatisfied, the Reauthorization seems likely to be postponed until after the 2008 Presidential election.   
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New Court Decision Supports Broader FAPE Standard, using 1997 IDEA Language

In the last ENEWS, I described the broad new language of IDEA 2004 which creates new standards for what a school district must do in order to fulfill its obligation to provide each student with a free appropriate public education (FAPE).    Noting the complexity of getting recognition of these broad new standards, I also mentioned a federal district court decision and a state due process decision that had appeared to ignore the new standards in deciding that the school districts in question had met their FAPE obligation using a lesser standard based on a narrow reading of the 1982 Rowley Supreme Court decision.   A new decision from the US District Court in Washington state incorporates many new standards for what constitutes an appropriate education, based not on the new 2004 language, but using the old 1997 language.   This suggests that with the 2004 language, an even broader standard should be recognized.  The case,  

J.L. and M.L. and their minor daughter, K.L., Plaintiff(s), v. MERCER ISLAND SCHOOL DISTRICT, Defendant(s) , U.S. District Court, Western District of Washington, C06-494P,  December 8, 2006 is published at 46 IDELR 273 (106 LRP 71145)    Thanks to Wayne Steadman for bringing it to my attention.   The decision contains expansive language that widens the definition of an appropriate education and the obligations of the schools.   Here are a few quotations from the decision:

“The IDEA is not simply about "access;" it is focused on "transition services, ... an outcome-oriented process, which promotes movement from school to post-school activities ... taking into account the student's preferences and interests." 20 U.S.C. § 1401(30); 34 CFR § 300.29 (emphasis supplied). This is such a significant departure from the previous legislative scheme that any citation to pre-1997 case law on special education is suspect.”

“The federal regulations interpreting IDEA speak to increased focus on self-sufficiency:

... [O]ne of the key purposes of the IDEA Amendments of 1997 was to promote improved education results for children with disabilities through ... educational experiences that prepare them for later education challenges and employment.' (H.Rep. No. 105-95, p. 82 (1997); S.Rep. No. 105-17, p. 4 (1997)).

Thus, throughout their preschool, elementary, and secondary education, the IEPs for children with disabilities must ... focus on providing instruction and experiences that enable the child to prepare himself or herself for later educational experiences and for post-school activities, including formal education, if appropriate, employment and independent living.
64 Fed.Reg. 12470. 12474.”

“Disability education case law repeatedly emphasizes the necessity of deriving a "meaningful educational benefit" from the programs provided pursuant to the IDEA. Deal v. Hamilton Co., supra; M.L. v. Federal Way School District, 387 F.3d 1001, 1126 (9th Cir. 2004); Adams v. State of Oregon, 195 F.3d 1141, 1149 (9th Cir. 1999). The American Heritage Dictionary of the English Language (4th ed., Houghton Mifflin, 2000) defines "meaningful" as: "1. Having meaning, function or purpose. 2. Fraught with meaning, significant" (emphasis supplied).”

“These are not the standards of the 1997 IDEA, which is not concerned merely with "access to specialized education," making annual progress that is "more than de minimis" or whether the benefit is simply "measurable." In focusing on Rowley and the pre-IDEA measures of successful specialized education, the District and the ALJ have set the bar too low.”

“As a further aid to fashioning a remedy for Plaintiffs below, the Court finds that the IEPs themselves did not comply with the IDEA. The statute calls for school districts to provide their staff with sufficient "professional development" to "ensure that they have the skills and knowledge necessary to enable [students] to meet developmental goals ... and to be prepared to lead productive, independent adult lives, to the maximum extent possible ..." 20 U.S.C. § 1400(c)(5)(E)(i)(ii) (emphasis supplied). The language speaks to the attainment of goals set for each child, not merely "progress" toward them.

The section of the statute concerning IEPs conforms to this intention:

... IEP' means a written statement for each child with a disability ... that includes ... (ii) a statement of measurable annual goals, including benchmarks or short-term objectives ..." (iii) a statement of the special education and related services ... that will be provided for the child (I) to advance appropriately toward attaining the annual goals ... [and] (viii) a statement of ... (II) how the child's parents will be regularly informed ... of ... (bb) the extent to which [the child's] progress is sufficient to enable the child to achieve the goals by the end of the year.

Id. at § 1414(1)(A). The IEP team is to review the child's IEP at least "annually to determine whether annual goals for the child are being achieved ..." Id. at § 1414(4)(A)(i) (emphasis supplied.)”

“Additionally, there is statutory and regulatory language which delineates further IEP requirements that:

1. "The amount of services to be provided must be stated in the IEP ... The amount of time to be committed to each of the various services to be provided must be (1) appropriate to the specific service, and (2) stated in the IEP in a manner that is clear to all who are involved in both the development and implementation of the IEP." 34 CFR 300.347(a)(6); Interpretation, 64 Fed Reg. 12,478.

2. "[T]he particular teaching methodology that will be used ... will need to be discussed at the IEP meeting and incorporated into the student's IEP." Interpretation, 64 FedReg. 12,552”
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ISBE Special Education Rules Rejected

The last E-News reported that the ISBE had adopted new special education regulations, ostensibly implementing the new IDEA regulations, but based on a process which made it virtually impossible to compare the new regulations with either the IDEA regulations or the old regulations, effectively depriving the public of the opportunity for meaningful participation, as required by law.   Under Illinois law, once a state agency, such as the Illinois State Board of Education, adopts new regulations, they must be approved by a special committee of the state legislature, called JCAR – the Joint Committee on Administrative Rules.   After widespread protest over both the process used by ISBE and some of the proposed changes themselves, last week JCAR REJECTED the proposed regulations.   This sends the proposed regulations back to ISBE and provides 180 days before they can be reconsidered.   This allows all concerned both with the content of the regulations and the process to express concerns to ISBE, to JCAR, and to the Legislature itself.   This is a huge victory for the advocacy committee.  

Advocates around the US should take heart in this development.  It reflects the opportunity for the advocacy community to exercise influence over the process of interpreting and implementing the federal law and regulations at the state level.   As the various state departments of education go through the process of changing their state laws to conform to the IDEA, the disability and education community must insure that:
a)
Existing state laws that provide greater protections for children than  do IDEA are preserved (such as class size limits, higher standards of services, etc); and 
b) that areas where IDEA is ambiguous or contradictory, such as the definition of learning disability, are drafted to provide the greatest protection for children with disabilities, rather than less.  
 Advocates should be lobbying their State Education Agency NOW to:



a)
Keep short term objectives as a part of the IEP;



b)
Keep the age transition planning starts at 14;



c)
Define Learning Disability in a manner that clarifies what testing is appropriate to identify a processing disorder;



d)
Insure that when a child is referred for Early Intervening Services or Response to Intervention services, that there is a time limit built in after which the child will be evaluated if they are not responding and that the parent retains the right to request immediate evaluation despite the referral to pre-special education services;



e)
Provide that referral for EIS or RTI services constitutes suspicion of disability  and therefore that  special education disciplinary safeguards for students not yet in special education apply to those students;



f)
Provide specific rules for informal changes in IEPs that require that the parents be presented with any proposed change and sign off on the change in writing before it is considered final.  



g)
Protect all state provisions that exceed the requirements of IDEA in protecting the interests of kids with disabilities.
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IDEA Regulations are now available for free on online

Anyone seeking a copy of the 2006 IDEA regulations may obtain a concise, print version from the federal government at www.edpubs.org.  Input Publication # ED002467P and they will mail you a free copy. 
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Monahan & Cohen wins Farzana K. 7th Circuit Appeal
         For the last several years, Monahan & Cohen has been representing Sami K., a child with autism, who had been in a residential treatment center for the last five years.   His mother and the school district reached a settlement agreement to bring him home to a community supported living arrangement at school district expense.   Rather than implementing the settlement agreement, the school district decided to seek a due process hearing to overturn the agreement.   We filed an emergency law suit to block the hearing procedure and force the school district to implement the existing settlement agreement, but the Court insisted that we exhaust the due process procedure first.   The Indiana hearing officer and level II review officers ruled in favor of the district and we appealed to federal court.   Filing the appeal on the last day of the statutory appeal period by computer, the case was rejected by the computer on the grounds that it should have been filed as a new case, rather than a renewal of the old case.  On this basis, the judge dismissed the case.    The Seventh Circuit, finding that the case had been filed on a timely basis, and that the computer rejection was not a basis for refusing to allow the appeal to go forward, has reinstated the suit.   The court also held that IDEA cases are governed by state administrative procedure only to the extent the procedure is explicitly incorporated into the state’s special education law.   The state’s administrative procedure cannot contradict the protections of IDEA unless IDEA explicitly directed a particular issue to be resolved at the state level.
As a consequence of the 7th Circuit’s decision, which can be found at www.ca7.uscourts.gov/fdocs/docs.fwx (input the case number of 06-1632, then press the list cases button) the appeal of the due process decision may now go forward in federal court and Sami will have the opportunity for his rights to be vindicated.
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Monahan & Cohen wins Stay Put Order for Marcel V.

As reported in the last E-NEWS, Monahan & Cohen was granted the extraordinary right to intervene in the Corey H. class action lawsuit by Judge Robert Gettleman, in order to insure that Marcel V.’s right to a 1-1 aide in a regular education classroom would be protected.   Judge Gettleman granted the right to intervene in the plaintiff’s effort to overturn the decision by the Chicago Public Schools to cut $27 million dollars from the district’s special education budget, involving a reduction of 200 teachers and 700 paraprofessionals.   Marcel V. was among the many children whose right to a free appropriate public education was dramatically impacted by the budget cuts.    At the start of school, no aide was provided, his parents were forced to serve as volunteer aides, and CPS convened an IEP meeting to reclassify him and move him to a self-contained class for children with Emotional Disorders in another school, a transparent effort to provide an aide by fitting Marcel into an existing program, rather than providing him the placement and services the school had promised him.   While the Court granted us the right to intervene, we also sought an emergency STAY PUT placement order from the impartial due process order.   Last week, the impartial hearing officer granted our request for an emergency STAY PUT order, leading to Marcel’s reinstatement in the previously proposed placement, including the provision of a 1-1 aide.   This will provide Marcel relief in the short run and will provide a more appropriate basis for resolving the dispute without prolonged litigation.
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New Monahan & Cohen Website Launched

Monahan & Cohen has launched a new website, using our existing web address, www.monahan-cohen.com.    The new site will allow for up-to-date announcements about changes in the special education laws, access to outlines of our speeches and our articles and other publications, and links to a wide variety of other organizations providing resources for children with disabilities.
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Matt Cohen's Upcoming Speeches
January 24-25, 2007 8:00 am - 5:00 pm 
Towards a New Understanding of FAPE – Rowley and Expanded School Responsibilities under IDEA 2004

Practical Strategies for Behavioral Analysis (FBAs)and Planning 
(BIPs) to Protect and Promote Growth for Children with Behavioral Challenges
Alliance National Conference
Hyatt Regency on Capitol Hill
Washington, DC 
February 1, 2007 
IDEA 2004
Family Advocacy and Community Training Program
800 Friedens Road
Suite 200
St. Charles, MO 63301
February 8, 2007 
Key Issues in Transition from High School and Strategies for Obtaining College Accommodations
Central American Conference on AD/HD
Caguas, Puerto Rico 
February 12, 2007
IDEA 2004 – Key Changes
CHADD Rockford
Rockford College
5050 E. State Street
February 15-17, 2007 
IDEA 2004 - Key Changes: Opportunities and Obstacles

Towards a New Understanding of FAPE – Rowley and Expanded School Responsibilities Under IDEA 2004
PEAK Parent Conference
Hyatt Regency
Denver, CO 
www.PEAKparent.org
February 28, 2007 8:30 am - 5:00 pm lunch included 
IDEA 2004 - Key Changes: Opportunities and Obstacles
Special Education Law Forum, Windows on the River
Cleveland, Ohio 
March 1-4, 2007 8:00 am - 5:00 pm 
Advanced Attorney Training
Successful Private Practice – Strategies for Survival in a Hostile Climate

FAPE Squared: Translating IDEA 2004 into a New Standard for Evaluation
COPAA Conference
Baltimore Marriott Waterfront 
www.copaa.com
March 7, 2007 8:45 am – 4:30 pm 
IDEA 2004- Key Changes: Opportunities and Obstacles
Ohio Coalition for the Education of Children with Disabilities
Zanesville, Ohio Holiday Inn 800-374-2806
March 8, 2007 9:00 am - 4:00 pm 
IDEA 2004- Key Changes
Sponsored by East Center and Mideast Parent Mentors of Ohio and OCECD
New Philadelphia, Ohio McDonald/Marlite Conference Center 
Cheri McCullough 740-622-2924 or Tami Vandygriff 330-896-7723
March 10, 2007 
Inclusive Education
Project Choices
Bloomington, IL 
March 14, 2007 7:00 pm 
Eligibility, Evaluations & IEP's
Lake County Learning Disability Association
Gurnee, IL 
March 15, 2007 
IDEA 2004 - Key Changes
St. Charles Parent Advocacy Group
April 4, 2007
Faculty Training
Western IL University
April 14, 2007 
Transition Changes Under IDEA
Illinois Valley Community College
LaSalle-Peru, IL 
April 25-26, 2007
Transition Under the New IDEA – Untapped Opportunities/ 
Unmet Obligations
ARC of Illinois Annual Conference
Hilton Hotel, Lisle, IL
www.thearcofil.org
April 30, 2007
Understanding the New IDEA 2004 and Section 504 
Special Education Advocacy- Opportunities and Obstacles
Pacer Center
8161 Normandale Blvd.
Minneapolis, MN  55437
800-537-2237 (toll free in MN)
May 10, 2007 7:00 pm 
Reasonable School Accommodations for Your ADD Child
West Suburban CHADD Monthly Chapter Meeting
Kroehler YMCA, 34 S. Washington Street, Naperville, IL Wade Nye wademnye@sbcglobal.net
If you are interested in having Matt Cohen speak to your organization in the coming year, please call Tami Kuipers at 312-419-0252.
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Matt Cohen CHADD Membership Support Fund 
Needs Your Help:
On a personal note, the CHADD MATT COHEN Scholarship Fund, which was established to fund CHADD (Children and Adults with Attention Deficit/Hyperactivity Disorder) memberships and CHADD conference registration and expenses for individuals unable to otherwise participate, is running perilously low. 
If you are interested in making a contribution to the CHADD MATT COHEN Scholarship Fund, you can do so printing off a CHADD Donation Form, at http://www.chadd.org/Content/CHADD/AboutCHADD/
DonatetoCHADD/Individuals/HowtoDonate/default.htm 
Please make sure to check the box for the MATT COHEN Scholarship Fund when you send in your donation.

return to top
	 



	


